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1956 RAM KRISHAN AND ANOTHER
v

‘THE STATE OF DELHI
(with connected appeal)

March 9

[ViviaN Bosg, B. P. Singa, JAFER IMaM and
CEANDRASEKHARA AIYAR JJ.]

Prevention of Corruption—"Obtains”, Meaning of—Railway
Servants, if public servamts—Laying of traps—Propriety—~Preven-
tion of Corruption Act (II of 1947}, s. 5(1)(d), subr-section (2)—
Indian Railways Act (IX of 1890) as amended by Act XVII of
1965, 5. 137.

The appellanfs were suspected of exporfing potatoes at conces=
sional rates on false declarations and Madan Lal, a Railway Officer,
was deputed to assist the Police in the investigation. In course of
that investigation the appellants offered a bribe to Madan Tal for
hushing up the case but he refused to accepb it.  As they persisted
in their offer & trap was laid in Madan Lal's house and it succeeded.
Two Police Officers and a Magistrate heard the conversation from
the adjoining room and saw the payment of the bribe through a
hole. The appellants were charged under s. 120-B of the Indian
Penal Code for criminal conspiracy to cause the offence of criminal
miseconduct punishable under &, 5(2) of Prevention of Corruption Act
of 1947 to be committed by Madan Lal as also under that section
read with s. 116 of the Indian Penal Coda. They were convicted by
the Speecial Judge on both the counts and their eonvictions were up-
held by the High Court. Ths conbenfilons on their behalf were that
8. 5(2) of the Prevention of Corruption Act had no sapplication to
the facts of the case, that Madan Lal was not & public servant with-
in the meaning of the Act and, lastly, thab the laying of the trap
wss an invitation to commit the ¢rime and afforded s good reagon
for raduction of the senfences.

Held, that the contentions were untenable and must be rejected.

That the word “obtains” occurring in clause {d) to sub-section
(1) of 8. 5 of the Prevention of Corruption Act does not exclude the
idea of acceptance of a bribe on offer, and a public servant, whether
he simply accepts a bribe, or solicits or extorts it, thereby obtains a
pecuniary advantage by abusing his position as a public servant and
commits an offence under that section, any consideration asto
motive or reward for showing favour or disfavour being altogsther
irrelevant.

That as & result of the amendment of &. 137 of the Indian Rail-
ways Act by the Amendment Act of 1965 all railway servanbs have
hecome public servants not only for the limibed purposes of Ch. IX
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of the Indian Penal Code but generally underthe Prevention of Cor-
ruption Act.

That it cannot be laid down as an absolute rule that the laying
of traps, especially in cases of this nature, should be deprecated as
constituting an invitation to commit an offence and an offence thus
detected does not lose its gravity thereby so as to call for a lenient
sentence. Where, however, proper limits are exceeded and the money
to be given as bribe is supplied by the Police, it must be severely
condemned.

Brennan v. Peek ([1947) 2 All E.R. 572), considered.

Rao Shiv Bahadur Singh and another v. The State of Vindhya
Pradesh ([1954] 8.C.R. 1098) and Ramjanam Singh v. The State of
Bihar, (Cr. Appeal No. 81 of 1953), referred to.

CRIMINAL APPELLATE JURISDICTION: Criminal
Appeals Nos. 43 and 44 of 1954.

Appeals by special leave from the judgment and
order dated the 23rd October 1953 of the Circuit
Bench of the Punjab High Court at Delhi in Crimi-
nal Appeal No. 24-D of 1953 arising out of the judg-
ment and order dated the 26th August 1953 of the
Court of Special Judge, Delhi in Corruption Case No.
10 of 1953.

Jai Gopal Sethi and Naunit Lal for the Appellants
in Cr. A. No. 43 of 1954,

Pritam Singh Safeer, for the Appellant in Cr. A,
No. 44 of 1954.

C. K. Daphtary, Solicitor-General of India, Porus
A. Mehia, H. R. Khanna and P. G. Gokhale, for the
respondent in both appeals.

1956.. March 9. The Judgment of the Court
was delivered by

CHANDRASERHARA AIYAR J.—Ram Kishan, the
first appellant in Criminal Appeal No. 43, is a partner-
proprietor in the firm of Kundan Lal Raja Ram of
Saharanpur. Prem Chand, the second appellant, is
a partner in the firm of Narain Prasad and Prem
Chand in the same place. The appellant, Gian Chand,
is the munim of a firm called Lekh Raj Shambhu
Nath. Some of the Saharanpur merchants, including
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the three firms, were suspected of exporting potatoes
at concessional rates on false declarations or certifi-
cates that they were seed potatoes. Police investi-
gation was proceeding. in this connection at Saharan-
pur in October, 1951. Madan L.al, Railway Section
Officer, examined as P. W. 4 in the case, was deputed
by the Railway Department to assist the Special
Police Establishment in the investigation. Labhu
Ram, Railway Parcels clerk in the Railway at Saha-
ranpur, was deputed by the Station Master to help
the Police party.

It is alleged by the prosecution that during the pro-
gress of the investigation, and after the houses and
shops of the accused persons had been searched, Ram
Kishan took Labhu Ram aside and proposed that the
three firms would be prepared to pay Rs. 2,000 if the
case was hushed up and that Madan Lal was to be
sounded. Madan Lal refused to have anything to do
with such a proposal, but as the accused persisted in
their offer, it was ultimately decided that a trap
should belaid for them at Delhiin Madan Lal’s house.
It is unnecessary to narrate in detail the steps taken
in connection with this plan. The trap succeeded.
The three accused and Labhu Ram were at Delhi on
the morning of the 29th December and an increased
sum of Rs. 5,000 was paid in the shape of currency
notes to Madan Lal by Ram Kishan while two police
officers and a Magistrate were hearing the conversa-
tion from an adjoining room and saw the payment
through a hole in the door.

The appellants were charged under section 120-B
of the Indian Penal Code for criminal conspiracy to
cauge the offence of criminal misconduct punishable
under scction 5(2) of the Prevention of Corruption Act
(IT of 1947), to be committed by Madan Lal, one of
the prosecution witnesses. They also stood charged
with an offence under the same section read with
section 116 of the Indian Penal Code for abetting the
commission of eriminal misconduct by the said Madan
Lal by paying him a sum of Rs. 5,000 by way of
illegal gratification, which offence was, however, not
committed by him,
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The Special Judge, Delhi, who tried the case, found
the appellants guilty under both heads of charges.
He sentenced Ram Kishan to three months’ rigorous
imprisonment and a fine of Rs. 5,000;-Prem Chand
and Gian Chand to two months’ rigorous imprison-
ment and a fine of Rs. 1,000 each. He did not sepa-
rately convict or sentence the accused under the head
of criminal conspiracy. The High Court reduced the
sentence on Gian Chand to the term of imprisonment
already undergone and a fine of Rs. 500.

There is no dispute that the amount was actually
paid to Madan Lal even though he said he could do
nothing to help the appellants, who begged him some-
how to help them out of the impending prosecution.
Evidence has also been given by the Magistrate and
the police officers about the talk and the lower courts
have found on the evidence of Madan Lal and Labhu
Ram and the eavesdroppers that Rs. 5,000 was offered
as a bribe and not as compensation money jn settle-
ment of the amounts legitimately due to the Rail-
way.

An attack against the concurrent findings of fact
being wholly futile in the circumstances, Mr. Sethi,
for the appellants in Criminal Appeal No. 43 of 1954,
raised some questions of law on their behalf. His
first point was that section 5(2) of the Prevention of
Corruption Act (II of 1947), under which the accused
were charged and convicted was inapplicable to the
facts. His second point was that Madan Lal was not
a ‘“public servant’ within the meaning of the Act and
hence the charge was unsustainable. He urged as
his third point that trap cases of this kind must be
sternly discouraged and deprecatéd by the courts,
inasmuch as opportunities for the commission of
offences should not be deliberately created so that
people who yield to the temptations of ordinary
human nature might be punished as criminals;in
other words, crimes committed under such circum-
stances should be regarded only as venial and not
heinous.

To appreciate the first contention it is necessary
to pay attention to the language of section 5 of the
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Prevention of Corruption Act, which is in these
terms:—

“S. 5(1) A public servant is said to commit the
gﬁ'ence of criminal misconduct in the discharge of his

uty,—

(a) if he habitually accepts or obtains or agrees
to accept or attempts to obtain from any person for
kimself or for any other person, any gratification
(other than legal remuneration) as a motive of re-
ward such as is mentioned in section 161 of the
Indian Penal Code, or

(b) if he habitually accepts or obtains or agrees
to accept or attempts to obtain for himself or for any
other person, any valuable thing without considera-
tion or for a consideration which he knows to be in-
adequate, from any person whom he knows to have
been, or to be, or to be likely to be concerned in any
proceeding or business transacted or about to be
transacted by him, or having any connection with
the official functions of himself or of any public ser-
vant to whom he is subordinate, or from any person
whom he knows to be interested in or related to the
person so concerned, or

(e} if he dishonestly or fraudulently misappro-
priates or otherwise converts for his own use any
property entrusted to him or under his control as a
public servant or allows any other person so to do,
or

(d) if he, by corrupt or illegal means or by other-
wise abusing his position as a public servant, obtains
for himself or for any other person any valuable
thing or pecuniary advantage.

(2) Any public servant who commits criminal
misconduct in the discharge of his duty shall be
punishable with imprisonment for a term which may
extend to seven years, or with fine, or with both.

(3) In any trial of an offence punishable under
sub-section (2) the fact that the accused person or
any other person on his behalf is in possession, for
which the accused person cannot satisfactorily
account, of pecuniary resources or property dispro-
portionate to his known sources of income may be
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proved, and on such proof the Court shall presume, 1956
unless the  contrary is proved, that the accused per-
son is guilty of criminal misconduct in the discharge
of his official duty and his conviction therefor shall
not be invalid by reason only that it is based solely The State of Dethi
on such presumption. —

(4) The provisions of this section shall be in Chandrasckiara
addition to, and not in derogation of any other law  *7/
for the time being in force,, and nothing contained
herein shall exempt any public servant from any pro-
ceeding which might, apart from this section, be in-
stituted against him”.

The object of the Act as set out in the preamble is
to make more effective provision for the prevention
of bribery and corruption. A new offence of crimi-
nal misconduct by a public servant is created by sec-
tion 5 and under sub-section (2) it is made punish-
able with imprisonment for a term which may extend
to seven years or with fine or with both. The offence
is of four kinds or categories. Bribery as defined in
section 161 of the Indian Penal Code, if it is habitual,
falls within clause (a). Bribery of the kind specified
in section 165, if it is habitual, is comprised in clause
(b). Clause (c¢) contemplates criminal breach of trust
by a public servant and the wording takes us to sec-
tion 405 of the Code. It is with clause (d) that we
are really concerned in the present case.

It was argued that the intention of the Act was to
create by means of clause (d) an offence different
from a single act of bribery and thatit can come into
play only when there is no offer to give and accept-
ance of a bribe by a public servant. Before it can be
made applicable there must be proof, it was said,
that the public servant adopted corrupt or illegal
means and thereby obtained for himself or for any
other person any valuable thing or pecuniary advan-
tage. To force a bribe out of an unwilling person is
different from the acceptance of a bribe from a volun-
tary giver and that before a charge under section
5(1), sub-clause (d) could be sustained, there must
be threat or inducement, or promise proceeding from
the public servant or duress or extortion practised by
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him to obtain the pecuniary advantage. This argu-
ment proceeds upon the footing that the Act seeks to
create and creates an independent offence distinct
from simple bribery. In one sense, this is no doubt
true but it does not follow that there is no overlap-
ping of offences. We have primarily to look at the
language employed and give effect to it. One class of
cases might arise where corrupt or illegal means are
adopted or pursued by the public servant to gain for
himself a pecuniary advantage. The word “obtains™,
on which much stress waslaid does not eliminate the
idea of acceptance of what is given or offered to be
given, though it connotes also an element of effort
on the part of the receiver. One may accept money
that is offered, or solicit payment of a bribe, or ex-
tort the bribe by threat or coercion; in each case, he
obtains a pecuniary advantage by abusing his posi-
tion as a public servant. The word ‘obtains’ is used
in sections 161 and 165 of the Penal Code. The other
words “corrupt or illegal means™ find place in section
162. Apart from ‘“‘corrupt and illegal means”, we
have also the words “or by otherwise abusing his
position as a public servant”. Ifa man obtains a
pecuniary advantage by the abuse of his position, he
will be guilty under sub-clause (d). Sections 161,
162 and 163 refer to a motive or a reward for doing
or forbearing to do something, showing favour or
disfavour to any person, or for inducing such con-
duct by the exercise of personal influence. It is not
necessary for an offence under clause (d) to prove all
this. It is enough if by abusing his position as a
public servant a man obtains for himseif any pecu-
niary advantage, entirely irrespective of motive or
reward for showing favour or disfavour. To a certain
extent the ingredients of the two offences are com-
mon, no doubt. But to go furtherand contend that
the offence as defined in clause (d) does not come with-
in the meaning 6fbribery is to place too narrow a con-
struction on the sub-clause. A speedy disposal of
corruption cases by special courts, the benefit of in-
vestigation by higher police authorities are some of
the provisions intended for the protection of public
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servants prosecuted under the Act while they are
subjected also to increased disabilities, namely, a
longer term of imprisonment as punishment and the

~application of the presumption referred to in sub-
clause (3).

In support of the contention that Madan Lal was
not a “public servant”, reference was made to sec-
tion 137 of the Indian Railways Act. Under the Act
as it stood before it was amended by Act XVII of
1955, every railway servant was deemed to bea pub-
lic servant only for the purposes of Chapter IX of the
Indian Penal Code and it was provided by sub-clause
(4) that “notwithstanding anything in section 21 of
the Indian Penal Code a railway servant shall not
be deemed to be a public servant for any of the pur-
poses of that Code except those mentioned in Chapter
IX”. The amended sub-clause (1) is in these terms:

“Every railway servant, not being a public ser-
vant as defined in section 21 of the Indian Penal
Code shall be deemed to be a public servant for the
}éurposes of Chapter IX and section 409 of that

ode”’.

Sub-section (4) has now been omitted. The Preven-
tion of Corruption Act provides by section 2 that
“For the purposes of this Act, ‘public servant’ means
a public servant as defined in section 21 of the Indian
Penal Code”. The result is that before the amend-
ment, railway servants were treated as public ser-
vants only for the purposes of Chapter IX of the
Indian Penal Code but now as the result of the
amendment all railway servants have become public
servants not only for the limited purposes but
generally under the Prevention of Corruption Act.

It has been stated already that a trap was laid for
catching the appellants and this circumstance, ac-
cording to the learned counsel for the appellants,
should be taken into account in the matter of sen-
tence. In this connection, our attention wasinvited
to the well-known and weighty observations of Lord

Goddard, C.J., in Brennan v. Peek(') where his Lord-

(1) [1947] 2 Al E.R. 5742.
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ship expressed the hope that “the day is far distant
when it will become a common practice in this
country for police officers to be told to commit
an offence themselves for the purpose of getting evi-
dence against someone; if they do commit offences
they ought also to be convicted and punished, for
the order of their superior would afford no defence’.
While there is much to be said in support of the opi-
nion expressed by the learned Chief Justice, it can-
not be laid down as an absolute rule that the laying
of traps must be prohibited on the ground that by so
doing we hold out an invitation for the commission
of offences. The detection of crime may. become diffi-
cult if intending offenders, especially in cases of cor-
ruption are not furnished opportunities for the display
of their inclinations and activities. Where matters go
further and the police authorities themselves supply
the money to be given as a bribe, severe condemnation
of the method is merited, as in Rao Shiv Bahadur
Singh and another v. The State of Vindhya Pradesh().—
See also Ramjanam Singh v. The State of Bikar(®).
But whatever the ethics of the question might be,
there is no warrant for the view that the offences
committed in the course of traps are less grave and
call only for lenient or nominal sentences.

For the appellant in the connected Appeal No. 44
it was urged by his learned counsel that he was only a
munim of a firm and not a partner or a proprietor as
the other appellants and thatit could not be stated of
him that he was interested in giving or attempting to
give any bribe for hushing up the case. There is,
however, the clear and definite evidence of Labhu Ram
that Gian Chand came along with the appellants to
him when the talk about the bribe took place. He
says that on the morning of the 29th December, 1951,
the three accused who were staying at the Coronation
Hotel, Delhi, told him that they had amongst them-
selves collected Rs. 5,000 to be paid to Madan Lal
and that in the house of Madan Lal all the three
accused one by one made request to Madan Lal to
hush up the potato case pending against them. This

(1) [1954] 8.C.R. 1098. (2) Cr. Appeal No. 81 of 1953,
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is corroborated by Madan Lal who states that all the 1956
three accused said that the money had been sub- —
scribed by them jointly and requested him to accept
the same and get the case withdrawn. The case of v.
Gian Chand does not stand on any different footing The State of Delhi
m that of the other appellants. —
fr‘?I‘he convictions and se];%ences are confirmed and Chandrasekhara
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the appeal will stand rejected. Aiyar ]J.
WASIM KHAN ﬁ
v March 12

THE STATE OF UTTAR PRADESH.

[B. P. SinHA, JAFER IMAM and CHANDRASEKHARA
ATYAR, JJ.]

Possession, recent and unexplained of stolen goods—Presumptive
evidence against prisoner not only of robbery but of murder as well.

The appellant was sentenced o death for the murder of one R
and also sentenced to seven years rigorous imprisonment for having
robbed the murdered man of his goods. It was established by the
ovidence on the record that the deceased, a shop-keeper of village
Jarwal had gone to Lucknow to purchase goods for his shop. On his
return journey he got down from the ftrain at about 10 p.m.
He had with him a box, a baltf, a gunni bag and a jhola and other
things. He engaged the appellant’s cart to take him and his goods
to his village. Two other persons also got on to the cart. Neither
the deceased, nor the articles which were with him nor the ecart
reached Jarwal. In the morning the body of the deceased was found
near & bridge in the vicinity of Jarwal. During investigation on
the fourth day after the occurrence the appellant gave the key of his
kothri to the police and from the kobhri, a dhoti, a boz, a balti, a
chadar, a gunny bag and a jhola were recovered which were_identi-
fied as belonging to the deceased. A big knife was also recovered
from the kothri which the appellant disowned but-could not explain
how it was found in his home. The appellant on examination
before the Sessions Judge under 8. 342 of the Code of Criminal Pro-
cedure stated that the deceased asked him to take his goods in the
cart ab about 10 p.m. when he got down at the Railway Station.
Two other men werse also in the cart who got down at the Sugar
Mill gate near the Railway Station. At Raduayan Bridge three men
enquired if the deceased was in the cart. The deceased responded
and got down from the cart asking the appellant to halt his cart
near Jarwal Bazar Bridge where he waited for the deceased up to



